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MEMORANDUM OPINION

Theseadversary proceedings are before the Court on motions for summary judgment filed by the
Hantiffsineachcase. The Court has combined these casesfor treatment in asingle memorandum opinion
because dl of the Plantiffs seek determinations that the debts owed to themare nondischargeable pursuant
to11 U.S.C. § 523(a)(2)(A), ()(2)(B), (a)(4), and (a)(6).* All of the Plantiffs argue that they are entitled
to summary judgment as a matter of law by application of collateral estoppel to a Plea Agreement and
Judgment (*Crimind Judgment”) entered in Debtor George L Young's crimind case adjudicated in the
Digtrict Court for the Western District of Missouri.? The Debtor’ s consolidated response to the Plaintiffs
moations did not contest any of the Plaintiffs factud or legd alegations, the only defense raised was that

1 with the exception of United Producers, Inc., which did not seek a determination of discharge
under

§523(8)(2)(B) or (a)(4).
2 Case No. 02-312-01-CR-W-FJG.



the adversary proceedings and the underlying bankruptcy case should be dismissed because the Court
dlegedly lacksjurisdiction.®

Upon review of the pleadings, Plea Agreement, Crimind Judgment, and relevant law, the Court
determines that the debts (set forth in the Crimind Judgment) owed by the Debtor to the Plaintiffs are
excepted from discharge pursuant to 11 U.S.C. § 523(a)(2)(A), (8)(2)(B), (a)(4), and (8)(6).*

1. JURISDICTION

The Court has jurisdiction over this matter pursuant to 28 U.S.C. 88 1334(a) and 157(a)
and(b)(2)(1). The Debtor’s chalenge to this jurisdiction is without merit.

The Debtor attacks the Court’s jurisdiction over this adversary proceeding by attacking its
jurisdiction in the underlying bankruptcy case. Without jurisdiction in the bankruptcy case, the Court
would, admittedly, be without jurisdiction over these adversary proceedings, but that isnot the case. The
Court obtained jurisdiction over the bankruptcy case when it entered an order of relief on August 22,
2001, immediatdly after the Debtor filed his answer to the involuntary petitionstating Debtor stated that he
consented to the order of relief. The Debtor now argues, however, that his consent to the order of relief
is irrdevant because the Court lacked jurisdiction to enter that order, and a defendant cannot waive a
subject matter jurisdictiona defect.

Thisisacorrect statement of law — that a defendant cannot confer subject matter jurisdiction on
acourt by consent — but it isingpplicable here. Thedleged jurisdictiona defect to which the Debtor refers
isthe prohibition in § 303(a) againgt commencing an involuntary petitionagaing afarmer, and the Debtor
maintains that he was a farmer at the time the order of rdlief was entered. Regardless of whether the

3 Ironically, if the Court were to accept the Debtor’s argument (which it does not), the ultimate
result might be even less advantageous for the Debtor, inasmuch as the dismissal of the bankruptcy
would deprive Mr. Young of adischarge for dl of his debts.

4 The following Plaintiffs in Adversary No. 04-5280 were not listed in the Crimina Judgment as
having incurred damages or due restitution: Robert Brummer, CFZ Catle, James Eggerling, Marcella
Eggerling, Nancy Eggerling, Patricia Ciarrocchi Houchins, Johnson Cettle Co., Dianae Kuchta,
Oertwich Farms, Inc., and JR. Pauley. In the absence of evidence establishing a debt owed to these
Faintiffs, the Court cannot grant summary judgment in their favor a this juncture.
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Debtor was in fact afarmer when the order of relief was entered (and the Court harbors serious doubts
that he was), casesinterpreting 11 U.S.C. 8 303(a) on this point have uniformly held that an objection to
an involuntary petition on the grounds that the putative debtor is a farmer againgt whom an involuntary
petition cannot be commenced is not jurisdictiond bt is, rather, anafirmative defense that can be waived.®
And thereis no doubt that the Debtor waived any objection to the order of relief onthat or any other non-
jurisdictiond ground, both expresdy — in his answer to the petition for rdief —and implicitly, through his
active participationinthe bankruptcy process. Therefore, the Debtor’ schallengeto the Court’ sjurisdiction
over these adversary proceedings and the underlying bankruptcy caseis rejected.

We now turn to the merits of the motions.

[11. STANDARD OF REVIEW
Summary judgment is appropriate whenthe matters presented to the Court “show that thereisno
genuine issue asto any material fact and that the moving party is entitled to judgment as a matter of law.”
The party moving for summary judgment has the initid burden of proving that there is no genuine issue as
to any materid fact.” Oncethe moving party hasmet thisinitia burden of proof, the non-moving party must
et forth specific facts sufficient to raise agenuine issue for trid and may not rest on its pleadings or mere
assartions of disputed facts to defeat the motion.® The mere existence of a scintilla of evidence in support

5 See In the Matter of: McCloy, 269 F.3d 370, 375 (5" Cir. 2002); In re Frusher, 124 B.R.
331, 333 (D. Kan. 1991); Potmesil v. Alexandria Production Credit Assn, 42 B.R. 731, 731 (D.
La 1984); Inre Johnson, 13 B.R. 342, 346-47 (Bankr. D. Minn. 1981).

® Fed. R. Civ. P. 56(c); Fed. R. Bankr. P. 7056; Celotex v. Catrett, 477 U.S. 317, 322,
106 S. Ct. 2548, 2552, 91 L .Ed. 2d 265 (1986).

7 Adickesv. S. H. Kress & Co., 398 U.S. 144, 161, 90 S. Ct. 1598, 1611, 26 L. Ed. 2d 142
(1970).

8 Matsushita Electric Industrial Co., Ltd., v. Zenith Radio Corp., 475 U.S. 574, 586-87,
106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538 (1986) (dtating that the party opposing the motion “must do
more than Smply show that there is some metaphysica doubt as to the materid facts’).
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of the opposing party’ s position will not be sufficient to forestall summary judgment.® Inruling onamotion
for summary judgment, "the evidence of the nonmovant isto be believed, and dl judtifiable inferencesare
to be drawn in his favor."°
V. BACKGROUND

Although the Court’s file and the record in this case are replete with evidence of the Debtor’s
fraudulent actions, the instant motions rely entirely on the facts recited in the Crimind Judgment and Plea
Agreement. The Crimina Judgment providesalig of the“ Total Loss Amount & Restitution Ordered” for
the victims of the Debtor’ scrimina conduct, and the Court accepts that list as evidence of the debt owed
to each of the Plaintiffs gopearing on the list.** The facts set forth in the Plea Agreement are reproduced
(verbatim) below:

Between late 1988 to on or about July 25, 2001, the defendant, acting together
and aiding and abetting his business partner, Kathleen 1. McConndl, knowingly and
intentionally and with the intent to defraud and obtain money made materia false and
fraudulent representations and promisesto finandd inditutions suchas First Nationa Bank
of Omaha and U.S. Bank, to individud dients of ther busnesses, and to busness
associates such as MFA Livestock Association:

* the defendant represented that the livestock operations companies had the
expertise, financid capacity, and industry contacts that consstently resulted in profits for
clientswhen, intruthand fact, George L. Y oung knew full wel that the livestock operations
companies were not generating sufficient income to pay their obligations;

* the defendant paid dients rates of return far above industry averages when, in
truth and fact, the rates of return pad to dients were not generated by the livestock
operations,

* the defendant falsaly represented that the inventory of cattle was far higher than
it actudly was,

9 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252, 106 S. Ct. 2505, 2512, 91 L. Ed. 2d
202 (1986).

101d. at 255.

11 The Plea Agreement a'so contained a stipulation that the loss suffered by the victims of the
Debtor’s conduct is approximately $160,000,000, which amount includes the loss suffered by the
Maintiffsin these cases.



* the defendant falsely represented that fundsreceived fromdientswould be used
to purchase cattle and have them fattened for market when, in truth and fact, the money
was actudly used to cover cash shortfals, business expenses, and to pay other clients
whose cattle had supposedly matured and been sold;

* the defendant fasdy represented on checks drawn on an account owned by
MFA Livestock Association that the funds were being used to purchase cattle when, in
truth and fact, no cattle were being purchased and the funds were actudly used to pay
clientsfor their cattle that had purportedly been sold, but which often never existed;

* the defendant made fa se representations and conceded materid facts from
financd inditutions such as First National Bank of Omaha and U.S. Bank, by falsaly
representing in finandd documents submitted to those financid inditutions that cettle
invertories damed by companies owned by George L. Young and Kathleen |I.
McConndl, were much higher than they actudly were when, in truth and in fact, a
substantia portion of the cattle represented as inventory had never been purchased; and

* in furtherance of his scheme and artifice to defraud, during the period of the
conspiracy, the defendant falsely represented to clients that cattle they were ingpecting in
feed lots belonged to the particular client when, intruthand fact, the defendant knew that
he was showing the same herds of cattle over and over to different clients because he had
not purchased dl of the cattle he had received money for. (Plea Agreement, Case No. 02-
312-01-CR-W-FJG)
V. DISCUSSION
The Plaintiffs contend that they are entitled to summary judgment as amatter of law because the
facts stated above establish grounds for a determination of nondischargesbility under 11 U.S.C. §
523(a)(2)(A), (&(2)(B), (a)(4), and (8)(6). Under the doctrine of collateral estoppel, the assert, the
Debtor cannot re-litigate those facts. The Debtor appears to have conceded this point, inesmuch asthe

Debtor’ sonly objectionto the Plantiffs summary judgment motions concerned the jurisdictionof the court.

In the absence of a subgtantive (i.e., non-jurisdictiond) chalenge to the Plantiffs motions, the
Court does not need to engage in a lengthy discussion regarding the gpplication of collaterd estoppel
principles to the Plea Agreement and Criminal Judgment to establish the e ements of



8 523(a)(2)(A), (&(2)(B), (a)(4), and (a)(6). It suffices that upon review of the Plea Agreement and
Crimina Judgment, the Court finds that the doctrine of collateral estoppel applies to the findings therein, *2
and those findings warrant entry of summary judgment as amatter of law in favor of the Plaintiffs under §

523(3)(2)(A), (8(2)(B), (&)(4), and ()(6).

V. CONCLUSION
For the reasons stated above, the Court will grant summary judgment in favor of the Plaintiffs
on dl counts and clamsaleged. This opinion condtitutes the Court’ s findings of fact and conclusions of
law. A separate order will be entered in each adversary proceeding pursuant to Fed. R. Bankr. P.
9021.
ENTERED this 1% day of April 2005.

/9 Jerry W. Venters
HONORABLE JERRY W. VENTERS
UNITED STATES BANKRUPTCY JUDGE

A copy of the foregoing was mailed
conventiondly or eectronicaly to:
David A. Domina

Mark V. Boss

Robert M. Cook

Robert Pummil

James C. Wirken

B. Scott Tschudy

12 The four requirements of collatera estoppel are: (1) the issues in the present case and the
prior adjudication must be identicd; (2) the judgment in the prior adjudication must be on the meits; (3)
the party againgt whom collateral estoppd is asserted must have been the same party or in privity with a
party in the prior adjudication; and (4) the party against whom collateral estoppd is asserted must have
had afull and fair opportunity to litigete the issue in the prior suit. In re Scarborough, 171 F.3d 638,
641-42 (8" Cir. 1999) (citing State v. Nunley, 923 SW.2d 911, 922 (Mo. 1996)).
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